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Education in legislative drafting: Some observations
A.c. MENON

Introduction of the five year professional course in law is a pace-setter in
eforms in legal education and a hope for the new generation of law persons. There
re many things one would like to discuss in this context. I intend to deal with one
-ranch of possible legal development over which the young professionals from the
lew pattern of legal education could make their mark and serve more purposefully
:he people of our country. I mean the art or science of law making, more precisely
'legislative drafting" (Nomography), that is drafting of the various statutes and
subordinate legislations that enter at quick pace into the statute books of our country.
India has adopted Parliamentary Democracy. The success of Parliamentary
Democracy depends on the efficacy and maintenance of rule of law. People should, as
a reflex action, learn to live in accOl:dince with the rules of law. For this, necessarily
they should know what the laws or rules are. All the agencies dealing with law are to
be attuned to this task. Such attunement or orientation, if could be done at the stage
of initiation itself, that is at the law schools, the task becomes easier. How are you
going to make the laws or rules easily intelligible to people at large? Legal literacy,
yes. Legal aid covers that. But that has limited scope and functional rigidity. More
importantly, public legal education is to be attempted in the law making process itself.
If the laws that come out as the Acts of Parliament can be understood by the common
man - at least those laws which affect his every day life - we will have solved the
major problem of legal literacy. People as the consumers of law have a right to know
what it means and demands of them. If that is our aim, how will we achieve that?
The common law world, to which we belong, has already started realising the
mistakes in this regard. They have started feeling that the other side, i.e•• the
continental law world, are better off. Why not we in India take the hint, iead the
initiative and march ahead? We need it more quickly because our probleins in this
regard are more acute and complex.
As we know, in the olden days the laws of our country emanated from Smrithis,
Sruthis or Dharma Shastras. Then came the Royal edicts. After the advent of colonial
rule the source of power got changed to the British King and Parliament, to be
translated into action by lesser government functionaries. Today, the sovereign is a
representative legislature which acts and speaks for the community. But they are still
Raj vintage in many ways. Quite mechanically we continued to fCi}llow
or rather copy
the Anglo-Saxon or Westminster system in government, except that we have an
elaborate and well written Constitution to guide and regulate the government
functionaries.
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The laws or rules are binding because they emanated from the legislatures as the
declared will of its majority members who represent the people. How in practice this
, is achieved? The government headed by the Prime Minister or the Chief Minister, as
the case may be, approves the proposal for bringing forward a legislation. The
Departmeilt or Ministry who has administrative control over the subject-matter puts
the approved proposals in the form of instructions and the Law Ministry formulates
them in the form of a Bill to be introduced in the House (Legislature). This work in
our country is being done by the Legislative Department of the Law Ministry. The
concerned officers are designated as legislative counsels or draftsmen. This, as stated
earlier, is the practice we inherited from the British. The legal officers who do this job
. in the United Kingdom and many other Commonwealth countries are called
Parliamentary Counsels. This office was first constituted in the United Kingdom by a
Treasury Minute dated 8th February, 1869. They were drawn naturally from barristers
or solicitors. It was thus the job of these officers to draft Legislations - both
substantive and subordinate - to be approved or passed by the legislature
(Parliament). This department, in course of time, developed as a full cadre of
draftsmen or Parliamentary Counsels. By experience they were considered as experts
. in such legislative drafting work. The same is the case in all other common law
countries..
The Bills, Rules, Notifications or Orders finalised by this process go to the
Parliament or legislatures. Once they are passed or approved by the House and
~sented to by the King or President, as the case may be, it becomes an Act and gets
included in the statute book. Such statutes or rules made thereunder are to be
understood and acted upon by the people who are the users or consumers thereof. So
there can be no two opinions that those finished legislative texts should be easily
intelligible to the people at large. Russel who has written his book long ago on
Legislative Drafting says,"The simplest English is the best for legislation. Sentences should be short. Long
words should be avoided. The draftsman should bear in mind that his Act is
supposed to be read and understood by the plain man."
However, another famous author on legislative drafting Mr. G.c. Thronton,
strikes a different note when he says that he does not agree with statements such as
'we would abandon the vain search for certainty' or 'there is no need to go into this
detail. The courts shduld be allowed to deal with it, as I am sure they have in the past'.
Even though he too feels that 'statute law should be reasonably intelligible and should
be made so' he warns that the degree of certainty should not suffer. The degree of
precision should be such as 'a person reading in bad faith cannot misunderstand'. His
book is considered a good and standard book guiding the legislative draftsmen of the
common law countries. In the latest edition of his book he tries to meet the criticisms
While sticking to his views, he agrees that wherever possible, simple and straight
language. intelligible to common man should be used. There are several draftsmen
who had done lot of wonderful work and share the constant dilemma 'Yet how can I
be clear and at the same time brief?' (Alexis de Tocqueville, Democracy in America,
Bradley edition 1945, Volume 1)
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It is these controversial views from legal experts, judges, Parliamentarians, etc.
that prompted the U.K. Government to appoint a Committee (which came to be
known as Renton Committee) to make recommendations 'for achieving greater
simplicity and clarity in statute law'. The report was submitted long back; but status
quo continues. The Committee noted that,\
"The .European legislative tradition has been to express the law in general
principles; in this country the tradition has been to· specify in detail the
application of the law in particular circumstances."
"
_ But then a question may be asked why should other common law countries be
bound by the Engl.ish tradition? Is it just because the language is the same? Can the
Third World countries afford it?
May be such a thinking resulted in the Commonwealth Secretary General
commissioning a study by Sir William Dale (a one time Legal Advisor of the
Commonwealth Office and the Director of various Commonwealth law and legal
drafting training courses) with a general term of reference "to examine means of
improving and simplifying legislative drafting techniques, and methods of training
draftsmen and for that purpose· to make a comparative study of the different
legislative systems, particularly those followed in continental countries". The result is
the Book "Legislative Drafting: A New Approach" by Sir William Dale. Some
conclusions he has arrived at are worth quoting. He wrote:
"To developing countries breaking new grounds, where the first need may be for
a simple and direct legislative style, the Swedish model may prove especially
attractive ... More sophisticated needs may be met by a style of draftsmanship
closer to that of French, in which a manifestation of prindple is combined with
an orderly development of detail ... or the German manner, which is closer to the
style in common law countries, may be preferred - an enunciation of principle,
combined with such a thoroughness of detail that nothing is left to regulations:
He goes on to suggest a separate Law Council to fmalise draft Bills and also a
policy of gradualness.
The observations of Sir Dale regarding the 'Supply of Draftsmen' are also to be
noted specifically in the context of this article, He says "In common law countries
legislative drafting is regarded as a specialised art. It is endowed with a mystiqQ~
which it does not possess in civillaw countries. There we fmd neither mystery about it,
nor training in it. Competent lawyers, it is assumed, able to express themselves clearly
in writing, can pick up legislative drafting without difficulty, though naturally some
show a greater aptitude than others. The prime requirement is to kl,lowthe facts and
the law on the subject which goes for every legal process." This change to the
continental system of drafting, if made will, according to Mr. Dale, solve the twia
problems of the shortage and special training of draftsmen
The process of new possible approach started by Sir W. Dale is gaining ground
in many parts of the world, in spite of the conventionalists and fundamentalists in the
line. The European community is quickening the process. A recent article in Statute
Law Review (1987) titled ')4 Comparison of British and Erench Legislative Drafting
(With particular reference to their respective Nationality Laws) by Mr. Timothy
•.
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Millet, of Gray's Inn, Barrister and Law Secretary to the Court of Justice of the
European communities, gives a lucid comparison of the two laws - (the Nationality
laws of each of the countries, achieving more or less the same purpose, one in 6000
words and the other in 22,500 words) - and poses the following question:
"The comparison prompts the question: If another civilised country, our close
neighbour,yan adequately regulate its nationality in a clear and straightforward
manner, what reason is there for our country to shroud its nationality law in
obscurity? The British legislator has a fine drafting tool in the English language.
It has been refined and enriched over centuries; he has a highly developed legal
system to draw on; and he has the institutions of one of the world's longest
standing Parliamentary Democracies to rely on. He has all the means to draft
clear and intelligible legislation, if he chooses to. The preservation of rule of law
in a democratic society demands that he should choose to do so. What emerges
from the comparison with French legislation is not that the British legislator is
failing in French terms but that he is failing in his own terms as the legislator in a
democratic country. It is high time that he chose to legislate in a dear and
. straightforward manner with the user in mind."
The author had posed a problem about the nationality of a baby to be born. The
wife born in France in 1965 is French and has no other nationality. Her husband was
born in U.K. in 1955. His Passport issued in 1980 states that he is a citizen of the U.K.
and colonies and has right of abode in U.K. He has no other nationality. The couple
live in France where the husband is employed with a private commercial undertaking,
and his wife does not work. They wish to know what will be the child's nationality
(fl) if the child is born in France, or (b) if the child is born in U.K. On the answer
depends their decision whether to arrange for the wife to go back to U.K. to give
birth, with all the expense, inconvenience and possible health risk involved.
He analyses both the laws in 'Code de Nationalite' and the British Nationality
Act, 1981, Legitimacy Declaration Act, 1958 and the British Nationality (Falkland.
Island) Act 1983. "The advice to the parents is "if the child is to enjoy full citizenship'
he has to be born in the U.K." In coming to this conclusion he says "The most striking
fact that emerges from the foregoing exercise is that it was much more laborious to
work out the answer to the problem under British legislation ... it took three to four
times as much work and hence three to four times as long to work out the problem
under~ritish legislation as it did under French legislation."
He feels like Lord Dening tnattask of construing English statutes "is like fitting
together a jigsaw puzzle" (Shrelds v. E. Coomes\(Holdings Ltd.) (1978)·1 WLR 1408 at
1416.

If this is so in U.K., what about in India where the language itself is alien to
more than majority of the ptople7 Unless the legal community takes it up, the
Parliament or the Government are not going to think in those lines. The National LawSchool can think of an in depth study into the matter and produce a scientific and
detailed report on the subject.

* * * *

